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OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed August 24, 2016.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations agreed to by the parties are
hereby accepted as fact.
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3. That claimant did suffer an injury on August
10, 2015.

4. That the claimant has failed to prove by a
preponderance of the evidence that he is an
employee at the time of the injury. That based
upon this finding, the remaining issues are
moot.

5. That the claim for workers’ compensation
benefits is respectfully denied and dismissed.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion finding that

the claimant failed to prove by a preponderance of the

evidence that he was an employee at the time of the

injury and that all the remaining issues are moot.

The issue the Commission was asked to decide

is whether the claimant was an employee or an

independent contractor on August 10, 2015, the date of

his injury.  If the claimant is found to be an employee,

the issues of additional medical treatment, temporary

total disability, permanent partial disability and

attorney’s fees must also be decided.
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Factual & Medical Background

The claimant is a thirty-three year old who

completed his education through the 11th grade.  The

claimant does not have a high school diploma or GED. 

The claimant testified that he has worked in

construction since leaving high school.  The claimant

began working for Gault Construction, framing, two or

three years prior to his injury.  

The claimant stated that Joe Gault was his

supervisor.  Regarding his employment, the claimant

offered testimony that Mr. Gault would contact him about

job locations prior to the beginning of each new job. 

Mr. Gault would also tell him how long the job was going

to last.   According to the claimant his set work hours

were 7:30 a.m. to 2:30 p.m. and he was paid at a rate of

$15.00 per hour.   The claimant testified further that

he worked approximately 35 hours per week, depending on

the weather.

The claimant testified that, with the

exception of his nail bag, the tools he used at work

were owned by Mr. Gault.  Additionally, the claimant

testified that each person was in charge of setting up

the area that they would be working in.  For example, if
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he was cutting, he was responsible for setting up the

saw area.  The claimant indicated that there were

usually three or four other people working with him and

that Mr. Gault assigned each person their daily tasks

each day.  According to the claimant, Mr. Gault gave him

the job, the specifications of the work, and directed

how the work was to be done.  Also, Mr. Gault had the

authority to correct the claimant’s work.

On August 10, 2015, the claimant was injured

while working on the house of Chris Thornton.  The

claimant was using a Dewalt hand-held skill saw when he

accidentally cut off three fingers on his right hand. 

The claimant is left-hand dominant.  Mr. Gault took the

claimant to the emergency room.  The claimant testified

that he had several surgeries; however the fingers were

not able to be re-attached.  The claimant was ultimately

released from medical care by his physician on December

24, 2015.

At the hearing of this matter the claimant

reviewed the respondents exhibits and admitted that he

has a criminal record in Tennessee and Arkansas.  The

claimant admits that he had previously signed

Certificates of Non-coverage in 2010, 2013, and 2015. 
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However, according to the claimant, his check was

withheld until he signed these Certificates.  Also, the

claimant testified that he considered himself an

employee although he received a 1099 at the end of the

year.  Regarding the pictures from Facebook that were

part of the record, the claimant testified that he

instructed a friend on how to build his deck, but the

claimant indicated that he did not build any of the

deck.

Mr. Gault offered testimony that the claimant

was an independent contractor.  To support this fact,

Mr. Gault pointed to the facts that the claimant would

bring his own tools to the job sites and would come and

go as he pleased.  Mr. Gault also indicated that the

claimant was not coerced into signing the Certificate of

Non-Coverage through the withholding of his paycheck.

Opinion

The question of whether an employer-employee

relationship exists between parties is a factual issue

solely within the jurisdiction of the Commission.

Coonrod v. Seay, 367 Ark. 437, 241 S.W.3d 252 (2006). 

The determination of whether, at the time of injury, a

person was a employee or an independent contractor is a
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factual one and the Workers’ Compensation Commission is

required to follow a liberal approach, resolving doubts

in favor of employment status for the worker and a

reviewing court will view the evidence in the light most

favorable to the Commission’s decision.  D & M Constr.

Co. v. Archer, 14 Ark. App. 198, 686 S.W.2d 799 (1985). 

An independent contractor is one who contracts

to do a job according to his own method and without

being subject to the control of the other party, except

as to the result of the work.  Ark. Transit Homes, Inc.

v. Aetna Life & Cas., 341 Ark. 317, 16 S.W.3d 545

(2000).  The issue of whether one is an employee or an

independent contractor is analyzed under two separate

tests: (1) the control test; and (2) the relative nature

of the work test.  On the issue of control, the Court of

Appeals has stated:

The governing distinction is that if
control of the work reserved by the
employer is control not only of the
result, but also of the means and
manner of the performance, then the
relation of master and servant
necessarily follows.  But if control
of the means be lacking, and the
employer does not undertake to
direct the manner in which the
employee shall work in the discharge
of his duties, then the relation of
independent contractor exists.
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Massey v. Poteau Trucking Co., 221 Ark. 589, 254 S.W.2d

959 (1953).  The ultimate question is not whether the

employer actually exercises control over the doing of

the work, but whether he has the right to control. 

Wright v. Tyson Foods, Inc., 28 Ark. App. 261, 773

S.W.2d 110 (1989).  There is no fixed formula for

determining whether a person is an employee or an

independent contractor; thus, the determination must be

based on the particular facts of each case.  Ark.

Transit Homes, supra.  Although no one factor of the

relationship is determinative, see Wright, supra, the

“right of control” is the principal factor in

determining whether the relationship is one of agency or

independent contractor.  See Aloha, supra.

The following factors are to be considered in

determining whether one is an employee or independent

contractor:

(a) the extent of control which, by
the agreement, the master may
exercise over the details of the
work;

(b) whether or not the one employed
is engaged in a distinct occupation
or business;

(c) the kind of occupation, with
reference to whether in the
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locality, the work is usually done
under the direction of the employer
or by a specialist without
supervision;

(d) the skill required in the
particular occupation;

(e) whether the employer or the
workman supplies the
instrumentalities, tools, and the
place of work for the person doing
the work;

(f) the length of time of which the
person is employed;

(g) the method of payment, whether
by the time or by the job; 

(h) whether or not the work is a
part of the regular business of the
employer;

(I) whether or not the parties
believe they are creating the
relation of master and servant; and

(j) whether the principal is or is
not in business.

Aloha, supra.  The factors pertaining to the nature of

the worker’s occupation and whether it is a part of the

regular business of the employer comprise the “relative

nature of the work” test.  Ark. Transit Homes, supra. 

In Sandy v. Salter, 260 Ark. 486, 541 S.W.2d 929 (1976),

our Supreme Court adopted Professor Larson’s test for

examining the relationship between the worker’s
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occupation and the regular business of the employer. 

The test requires consideration of two factors: (1)

whether and how much the worker’s occupation is a

separate calling or profession; and (2) what

relationship it bears to the regular business of the

employer.  Id.  The more the worker’s occupation

resembles the business of the employer, the more likely

the work is an employee.  Id.

The issue of employee versus independent

contractor was examined in a similar case, Cloverleaf

Express v. Fouts, 91 Ark. App. 4 (2005).  In Cloverleaf

the claimant was a truck driver for Cloverleaf, whose

business involved transporting goods by tractor-trailer

truck.  Cloverleaf’s primary customer was Walmart

Stores, Inc.  The employer argued that the claimant was

an independent contractor for several reasons.  First,

the employer indicated that it gave the claimant a

trailer and a destination and its only instruction to

the claimant was to “keep Wal-Mart happy”.  Also, the

employer pointed out that the appellee was paid by the

job and did not receive an hourly wage.  Additionally,

the claimant was free to take passengers with him on

hauls and it had no control over those passengers. 
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Next, the employer argued that the claimant was engaged

in a distinct occupation of truck driver and that

transportation of goods by tractor-trailer requires

somewhat specialized skills.  The employer also argued

that the claimant’s work may be said to be an integral

part of its business but that anytime a business hires

someone to perform a task, that task may be said to be

in furtherance of the business’ enterprise.  Further,

the employer argued that the claimant’s employment was

job-to-job with no guarantee of more loads.  In

addition, the employer noted that it did not withhold

taxes from the claimant’s pay.  Finally, the employer

argued that the claimant understood the certificate of

non-coverage and that his signing of the application was

evidence that he considered himself an independent

contractor.

This Commission found that Cloverleaf

exercised control over the claimant’s work and that the

claimant’s job of driving a truck was an integral part

of Cloverleaf’s business and not a distinct occupation. 

The Court of Appeals found there was substantial

evidence to support the Commission’s conclusion that the

appellee was an employee. 
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The claimant herein has made some of the same

arguments found in Cloverleaf.  The employer contends,

among other things, that because it did not withhold

state and federal taxes and because it issued the

claimant a 1099 instead of a W-2, the claimant was an

independent contractor for workers’ compensation

purposes. The employer also argues that the claimant

understood the certificate of non-coverage meant that he

was an independent contractor.  Also, the respondent

indicated that the claimant used his own tools. 

Additionally, the owner of the employer company stated

that he didn’t have to instruct the claimant because he

was an excellent carpenter.  The employer also offered

as proof that the claimant was an independent contractor

testimony that the claimant came and went as he pleased

and worked with other contractors as he pleased.

Despite the respondent’s arguments, as in

Cloverleaf, the employer here exercised control over the

claimant’s work.  The claimant offered testimony that

Mr. Gault would contact him about job locations prior to

the beginning of each new job.  Mr. Gault would also

tell him how long the job was going to last. 

Additionally, Mr. Gault set the claimant’s work hours,
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which were 7:30 a.m. to 2:30 p.m.  Mr. Gault was also

responsible for paying the claimant.  Although the

parties do not agree on how the claimant was paid (by

the job or by the hour), it is clear that the money that

the claimant received came from the respondent and not

from the clients that work was being done for.  It was

Mr. Gault who negotiated prices with his clients, not

the claimant.  Also, the respondent told the claimant

what to build and where to build.  In short, the

claimant did not deal directly with the clients; his

directions came exclusively from the respondent.  All

these factors are a clear indication that the respondent

exercised control over the claimant’s work.

Also, the claimant’s job of framing was an

integral part of the employer’s business and not a

distinct occupation.  The employer is a construction

company that does work on residential houses.  Framing

is an integral part of a construction company performing

the types of jobs that the respondent performs.  The

testimony offered in the hearing of this matter was that

the claimant did framing work for the employer on decks,

roofs, stairs, and front porches.  Thus, based on the

aforementioned facts, I find that the claimant was an
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employee. 

The Cloverleaf opinion makes it clear that an

employer cannot use a certificate of non-coverage to

treat an employee as a non-employee for workers’

compensation purposes. The claimant in Cloverleaf had

applied for and was issued a Certificate of Non-coverage

by the Commission.  In determining whether the claimant

was an employee, the Court considered the following

statutes:

A.C.A. §11-9-402(c)(1)(B)(1) provides:
A sole proprietor or the partners of
a partnership who do not elect to be
covered by this chapter and be
deemed employees thereunder and who
deliver to the prime contractor a
current certification of noncoverage
issued by the Workers’ Compensation
Commission shall be conclusively
presumed not to be covered by the
law or to be employees of the prime
contractor during the term of his or
her certification or any renewals
thereof.

Additionally, A.C.A. §11-9-102(9)(D) provides:

Any individual receiving a
certification of noncoverage under
this chapter from the Commission
shall thereafter, or until he elects
otherwise, be conclusively presumed
not to be an employee for purposes
of this chapter or otherwise.

According to the Cloverleaf Court, the
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legislative intent of the aforementioned statutes had

previously been examined by this Commission.  In the

Commission’s earlier opinion, it concluded that a

certificate of non-coverage cannot act as a waiver for

individuals who are employees and that certificates of

non-coverage apply only to sole proprietors or partners

who are conducting independent businesses.  In reaching

its conclusion, the Commission noted that A.C.A. §11-9-

108(a) was also at issue.  Section 108(a) states:

No agreement by an employee to waive
his or her right to compensation
shall be valid, and no contract,
regulation, or device whatsoever
shall operate to relieve the
employer or carrier, in whole or in
part, from any liability created by
this chapter, except as specifically
provided elsewhere in this chapter.

In the present case, it appears that the

employer was attempting to use the certificate of non-

coverage as a waiver for the claimant who, based on the

aforementioned analysis, I find to be an employee.  The

actions of the respondent cannot stand and the

allegations of the claimant may warrant an investigation

from our Compliance Division.  Thus, for the

aforementioned reasons, I would remand this case to the
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Administrative Law Judge for a determination on the

issues of additional medical treatment, temporary total

disability, permanent partial disability and attorney’s

fees.

For the foregoing reasons, I must dissent from

the majority opinion.

                              
PHILIP A. HOOD, Commissioner


